This article concentrates on certain consumer protection issues in Estonian and Norwegian law in proceedings for the enforcement of security rights in residential immovable property. These issues are discussed in the context of European Union (EU) law as the recent Aziz case of the Court of Justice of the European Union (CJEU) and the new Mortgage Credit Directive (MCD) have begun to set new standards for enforcement proceedings which Member States must follow. The authors conclude that no legislative amendments are currently required in either of the two countries: the Estonian and Norwegian rules on acceleration and default interest clauses, as well as on enforcement proceedings, seem to be well in line with the requirements set by Aziz and by the MCD. Some of the national provisions allow for rather wide discretion, however, and it is possible that the future case law of the CJEU regarding the Unfair Terms Directive, the MCD and the Charter of Fundamental Rights will continue to create new standards for the effective protection of consumers in the enforcement of security rights. The current wave of developments seems to include a growing fundamental rights aspect as the individual's right to housing is being increasingly promoted through consumer protection norms.
Introduction
The purpose of this article is to discuss some issues of Estonian and Norwegian law regarding consumer protection in proceedings for the enforcement of security rights in residential immovable property. These issues are topical both because of recent developments in the case law of the Court of Justice of the European Union (CJEU), first and foremost the Aziz case, 1 in which Spanish legislation on enforcement proceedings was found not to comply with the Unfair Terms Directive, 2 and because of the new so- It is impossible to discuss all aspects of consumer protection and enforcement of security rights here. Regarding the contractual relationship between debtor and creditor, we concentrate on acceleration clauses (clauses entitling the creditor to reimbursement of the total loan upon certain events) and the closely related default interest clauses. Both types of clause were discussed in Aziz and they are also to some extent regulated by the MCD. In addition, we look at global securing agreements ('all money' clauses), in particular where the security right covers claims against a party other than the owner of the property. Such clauses have caused some problems under national law. As for enforcement proceedings, we discuss the consumer's option to have his objections to the underlying claim tried during the enforcement process; this was an important issue in Aziz. Further, we discuss the extent to which the rules are suited to obtain the best efforts price in a forced sale, as required under the MCD. Finally, some remarks are made about the consumer's possible right to housing where the enforcement process leads to eviction of the consumer from his or her home. This is not regulated by EU law, but may nevertheless be seen as the crux of the problem in terms of consumer protection and enforcement of security rights.
The solutions under Estonian and Norwegian law are in turn assessed on the basis of the requirements laid down in the CJEU case law and in the MCD. The comparative approach -juxtaposing Estonian and Norwegian law in the same article -serves both to illustrate how these issues are dealt with in two different States and to gain a better understanding of the national solutions in light of both EU law and the law of another State. The EU law in question is relevant to Norway as a member of the European Economic Area.
Some remarks on terminology are required. The law concerning security rights in assets has not been harmonised across Europe. Several models of security rights exist, and terminology and categories vary quite a lot. The English version of the MCD uses the formula 'credit agreements relating to residential immovable property' in its title and, according to Article 1, the Directive deals with 'agreements covering credit for consumers secured by a mortgage or otherwise relating to residential immovable property'. The established short form is 'the Mortgage Credit Directive'. The German version uses Wohnimmobilienkreditverträge in its title and a more comprehensive formula in Article 1:
Kreditverträge, die entweder durch eine Hypothek oder eine vergleichbare Sicherheit, die in einem Mitgliedstaat gewöhnlich für Wohnimmobilien genutzt wird, oder durch ein Recht an Wohnimmobilien besichert sind ... .
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The Directive has no definition of a security right. As the Directive refers to national security rights only, it is natural that national terminology be used in the different language versions. Using national terms would be less appropriate when describing Estonian and Norwegian law. In this article, we prefer to use 'security right' (in an asset) as the general term, inspired by Book IX of the Draft Common Frame of Reference (although the Book deals with security rights in movable property only). We refer, however, to the 'Mortgage Credit Directive' and where 'mortgage' is used in English versions of case law, this term is kept.
The term 'foreclosure' is also strongly related to the Common Law mortgage model, describing the termination of the mortgagor's equitable right to redemption. The term 'foreclosure' is used in the English version of the Mortgage Credit Directive Article 28, while the German version uses Zwangsvollstreckungsverfahren, the French version procédure de saisi, the Danish tvangsauktion and so on. This article uses the more descriptive term 'enforcement of a security right'.
Recent Developments in EU Law

The Aziz case
Traditionally, enforcement procedure rules, including regulation of the enforcement of security rights, have been the exclusive competence of Member States, reflecting the principle of so-called procedural autonomy. 4 Recently, however, EU law has begun to assert itself in this area. This was first evident in the CJEU ruling in the Aziz case in early 2013. 5 In Aziz, the CJEU had to answer questions referred to it by a Spanish court on the unfairness of the terms of a secured credit agreement and the compatibility of Spanish enforcement rules with the purposes of the Unfair Terms Directive. Under Spanish rules, a debtor who defaults on a home loan is not entitled to contest the fairness of a standard term of the credit agreement in the proceedings for enforcement of the security right; he may only do so in subsequent declaratory hearings. However, when the consumer initiates the subsequent declaratory proceedings, the court was -at the time -not entitled to terminate the enforcement proceedings. Therefore, even if a non-negotiated term in an agreement on secured credit is later declared to be unfair, there were no means in Spanish procedural law for the consumer to prevent the forced sale of his or her home. The only remedy for the consumer in this case was a claim for damages. 6 The CJEU first acknowledged that national enforcement rules are not harmonised at the European level and thus fall within the procedural autonomy of Member States. However, the Court stressed that national enforcement rules must not conflict with the long-established EU law principles of equivalence and effectiveness. 7 While the Court found no violation of the equivalence principle in the case at hand, the compatibility of the Spanish rules with the principle of effectiveness was denied on the basis that the Spanish rules did not constitute 'an adequate or effective means of preventing the continued use of that term, contrary to Article 7(1) of Directive 93/13'. 8 Consequently, the CJEU held Spanish law on the enforcement of security rights to be contrary to EU consumer protection rules and thus once more showed that in the area of the Unfair Terms Directive the procedural autonomy of Member States is subject to considerable restrictions. 9 The position of the CJEU in Aziz was later confirmed in the joined cases Banco Popular Español SA and Banco de Valencia SA 10 where similar questions about the compatibility of the Spanish enforcement rules with the Unfair Terms Directive were referred to the CJEU.
In Aziz, the Spanish court which referred the case asked the CJEU to clarify the constituent elements of the concept of 'unfair term' (such as 'significant imbalance' and 'contrary to the requirement of good faith') in order to assess the possible unfairness of an acceleration clause in a long-term credit agreement for events of default occurring within a very limited, specific time period. 11
In its analysis the Court first recalled that the decision on the unfairness of a term in a given case must be made by the national court, which takes into account 'the nature of the goods or services for which the contract was concluded and referring, at the time of conclusion of the contract, to all the circumstances attending the conclusion of it'. 12
The Court then listed some more specific circumstances to take into account when carrying out the unfairness assessment. As for the notion of 'significant imbalance to the detriment of the consumer', the Court stated that a national court should assess in particular whether the contract places the consumer in a legal situation less favourable than that provided for by national default rules. 13 Somewhat surprisingly though, the CJEU continued to state that the assessment should also consider which legal means the 6 Aziz (n 1) paras 37, 43, 56-57, 60. 7 Aziz (n 1) para 50. 
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consumer has under national law to prevent the continued use of such unfair terms. 14 Thus the Court required national judges to pay attention to both material and procedural law when evaluating the possible unfairness of a standard contract term. This reasoning was again emphasised in assessing the possible unfairness of acceleration clauses. The CJEU stated that the Spanish court should assess whether the creditor's right to invoke an acceleration clause depends on non-performance by the consumer of:
an obligation which is of essential importance in the context of the contractual relationship in question, whether that right is provided for in cases in which such non-compliance is sufficiently serious in the light of the term and amount of the loan, whether that right derogates from the relevant applicable rules and whether national law provides for adequate and effective means enabling the consumer subject to such a term to remedy the effects of the loan being called in. 15 The CJEU's reasoning seems to suggest that an acceleration clause in a long-term credit contract is subject to a proportionality test under the Directive -a balancing of interests. Additionally, it must be considered whether the right to accelerate payment derogates from national law in situations where no agreement has been reached and whether national law contains adequate measures for the consumer to remedy the acceleration of the loan. Under the proportionality test, it must be borne in mind that a potential consequence of accelerated payment and subsequent enforcement is the loss of the consumer's home. 16 Proportionality is also referred to in the Court's discussion of the default interest clause.
The stipulated rate of interest should be compared with the statutory interest rate, 'in order to determine whether it is appropriate for securing the attainment of the objectives pursued by it in the Member State concerned and does not go beyond what is necessary to achieve them'. In addition, the national law which applies in the absence of an agreement should be assessed. 17
Mortgage Credit Directive
In the recently adopted Mortgage Credit Directive (MCD), an EU law instrument for the first time sets specific requirements for national enforcement law. In addition to many other consumer protection measures -such as the information duties of the creditor, the principle of responsible lending and the consumer's right to withdrawal -Article 28 of the MCD also sets out some aims and standards concerning the national rules on default charges and on the enforcement of security rights. 21 Crédit Lyonnais (n 18) para 52. The CJEU stressed that the purpose of the CCD is to protect consumers against the risks of over-indebtedness and bankruptcy and that the French rules in the given case did not meet the standards set by the Directive. 22 Recital 27 of the Directive states that Member States should also encourage creditors to take reasonable steps to obtain the best efforts price for the immovable property in the context of market conditions. order to secure the payment of taxes due to the State through enforceable debts, it emphasises that these measures must be enforced in a manner which ensures that the individual's right to his or her home is properly considered and protected.
The case of Zehentner v Austria (referred to in the quote) dealt with a forced sale of an apartment and the outcome was the same. The case of McCann v the United Kingdom dealt with eviction following termination of a tenancy. 25 The essence of these and some similar judgments, as far as Article 8 is concerned, is that eviction from a home 'must be enforced in a manner which ensures that the individual's right to his or her home is properly considered and protected' (see quote above). It is a procedural safeguard. In addition, the disproportionate interference with property in Rousk illustrates that there is a certain protection of substantive rights as well. 27 Prior to such accession, the CJEU cannot, in principle, rule on the conformity of national law with the Convention or interpret the Charter unless the implementation of EU law is involved. 28 It remains to be seen whether the rather vague provisions of the Mortgage Credit Directive on 'encouraging' creditors to exercise reasonable forbearance (Article 28) will be sufficient to bring the Charter into play. In any case, the Court's approach in Aziz and several other cases may be regarded as a sort of 'hidden constitutionalisation of private law', as fundamental rights are involved even if the Charter is not explicitly referred to. 29 This 'constitutionalisation' becomes understandable when one bears in mind the historical background of the Aziz case that had its roots in a constitutional dispute: in 1981, the Spanish Constitutional Court declared that the Spanish enforcement rules were in conformity with the Spanish Constitution and that no fundamental rights argument could therefore be raised. However, the Spanish courts found a way to overcome the shortcomings of domestic enforcement regulation via European consumer protection rules. 30 The fundamental rights aspect of the Aziz case has also been recognised by O. Cherednychenko who states that the case reflects the balancing of the creditor's right to conduct a business (Article 16 EUCHR) and the consumer's right to a home (Article 7 EUCHR). She argues that the Unfair Terms Directive could also have the effect of promoting a fundamental right to a home despite this originally being outside the purposes of the Directive. 31 Thus, this fundamental rights aspect is part and parcel of any discussion of enforcement rules. This reminder aside, we do not discuss in this article the complex subject of the current role of fundamental rights in EU law.
Estonian law
Statistical overview of non-performing loans and forced sales
Estonia experienced a housing boom between 2004 and 2007 with the result that the number of loans secured by a security right in immovable property increased particularly rapidly during these years. This boom, along with skyrocketing housing prices, can be described as a housing bubble and it backfired at the onset of the financial crisis in 2008. By the end of 2007, Estonia had one of the highest levels of private sector debt among the European emerging market economies. 32 As a result of economic recession and the rise in unemployment, many households were unable to pay back their secured loans. This led to enforcement proceedings being initiated by creditors and the forced sale of many debtors' homes.
The percentage of non-performing housing loans (those overdue by more than 60 days) peaked at 4.5% in the third quarter of 2010. Since then, the percentage has been decreasing, but still amounted to 3% in mid-2012. 33 As the pre-crisis level in 2007 stood at only 0.5%, the increase has been considerable. 34 According to the statistics of the European Commission, Estonia was one of the countries with the highest increase in default rates at that time and the number of new enforcement proceedings in immovable 
Global securing agreements and security rights for third party debt
The problems with rapidly increasing mortgage debt were also reflected in Estonian case law. As most of the enforcement proceedings in Estonia are initiated not on the basis of a court decision but rather on the basis of a notarised deed on submission to immediate enforcement 37 (known in German law as Unterwerfung unter die sofortige Zwangsvollstreckung), the Supreme Court tried to intervene for consumer protection purposes by subjecting the terms of these notarised deeds to unfair terms control. The Estonian case law mostly concerns situations where the security right lies not in the immovable property of the debtor but rather in that of a third person who, as a rule, is a parent, child or other relative of the debtor. Often, the third person is also acting as a personal security provider for the debtor and the clause in the notarised deed provides that the security right in his immovable property also covers claims of the creditor arising out of personal security contract(s). The personal security contract, in turn, is drafted so as to secure the creditor's claims based on future credit agreements of the debtor. Alternatively, the third person may not be acting as a personal security provider for the debtor; rather, the securing agreement between the third party and the creditor may provide that the security right secures all the debts of the borrower, including those arising out of credit agreements the borrower might conclude in the future. In the media, a number of cases were reported where the third person lost his or her home in enforcement proceedings without ever having understood that this might be the outcome when signing the notarised deed on submission to immediate enforcement. 38 Under Estonian law, notarised agreements that make the owner of immovable property subject to immediate enforcement for the satisfaction of a claim secured by a security right in immovable property are considered enforcement instruments (subsection 2(1) p. 19 of the Code of Enforcement Procedure (CEP)) 39 . This means that if the debtor defaults, the creditor is entitled to submit an application directly to the enforcement officer to commence enforcement proceedings, including the forced sale of the 
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immovable property. 40 The claims of the creditor that are secured by the security right are agreed upon in the so-called securing agreement (tagatiskokkulepe), which is also notarised. The prerequisites for commencing enforcement proceedings under Estonian law are a valid notarised agreement on submission to immediate enforcement as well as a valid notarised securing agreement (and, of course, the default of the debtor). 41 Thus, one of the preconditions for enforcement proceedings is a valid securing agreement between the security right creditor and the owner of the immovable property. In principle, the parties are free to agree on which of the creditor's claims should be secured by the security right in immovable property. However, according to the Supreme Court, this freedom is limited in the case of securing agreements. Restrictions on the parties' autonomy concern above all so-called global securing agreements, where all existing and future claims of the creditor are to be secured by the security right. As early as 2008, the Supreme Court found that a securing agreement could violate good morals, and could thus be void in cases where secured future claims were inadequately identified or where all possible claims of the creditor were secured and the economic liberty or future subsistence of the debtor thereby unreasonably restricted. 42 In 2013, the Supreme Court added that such a violation is especially evident if the securing agreement involves all claims against a third person. 43 As the violation of good morals is hard to prove in practice and thus its protective effect remains relatively low, the Supreme Court went further and subjected the securing agreement to unfairness control. Of course, the first question raised was whether the fact that the securing agreements are notarised precludes them from being considered 'terms not individually negotiated'. The Supreme Court took a firm position by declaring that at least as far as residential credit agreements and their securing agreements are concerned, they should, as a general rule, be viewed as standard terms, and it is up to the creditor to prove the contrary. 44 The court based this conclusion partly on the explanations of the representative of the creditor in the proceedings, who admitted that such security agreements are common practice in the credit sector and serve the purpose of avoiding the need to amend the notarised agreement in case the debtor wishes to take out a new loan. 45 The initial purpose had, however, backfired in this case to the detriment of the consumer. 40 As confirmed by Riigikohus (Supreme Court), RKTKo3-2-1-64-12 para 17. 
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instead taken the lead, declaring certain terms to be unfair and thus void. 53 The Consumer Protection Agency has followed the Supreme Court's conclusions, ensuring that such terms are no longer used in practice. The Estonian experience is thus somewhat different to that of Norway and many Member States where consumer protection institutions have played a leading role in the 'battle' against unfair standard terms. In Estonia, in contrast, this task has, at least in part, been assumed by the Supreme Court.
Acceleration clauses
In Aziz, the CJEU ruled that when deciding upon the possible unfairness of an acceleration clause, domestic court should assess, inter alia, whether the creditor's right to invoke such a clause derogates from the applicable non-mandatory rules. In Estonian law, the default rules for accelerating a long-term loan contract for failure to pay are set forth in subsection 399(1) of the LOA. 54 According to this provision, the creditor is entitled to terminate a loan agreement and demand immediate repayment of the loan if 1) the debtor is in default with more than two payments overdue or with one payment overdue for more than three months, or 2) if the debtor fails to perform the obligation to pay interest. In addition, the creditor must grant the debtor an additional term of reasonable length (subsection 196(2) of LOA) and only if the debtor does not perform within this term is the creditor entitled to accelerate the loan. 55 It seems that the Estonian security rules against which acceleration clauses are judged already contain, at least in part, the assessment criteria set out in Aziz: the requirement of subsection 399(1) p 1 ensures that an acceleration clause cannot be invoked without payments being significantly overdue (i.e. that the debtor's 'non-compliance is sufficiently serious' as demanded by the CJEU) and the requirement to set an additional term gives the debtor the possibility to 'remedy the effects of the loan being called in'. 56 However, Estonian law also allows for a secured loan to be called in 'if the debtor fails to perform the obligation to pay interest' (subsection 399(1) p 2 of LOA). While it is true that the creditor is also obliged in this case to grant a reasonable additional term for performance and acceleration of the loan is possible where the debtor fails to pay within this term, 57 in some cases additional application of the Aziz proportionality test seems 53 See further Karin Sein, 'Protection of Consumers in Consumer-Credit Contracts: Expectations and Reality in Estonia' (2013) XX Juridica International 38, 38-39. 54 Subsections 416(1) and 417(1) of LOA that provide for specific restrictions for acceleration of a consumer credit are not applicable to credit agreements that are secured by a security right in immovable property (subsection 403(4) of LOA). Those provisions stipulate that acceleration is only possible if the consumer has been in default with three consecutive repayments and if the creditor has, without success, granted an additional term of at least two weeks to the consumer for the payment of the remaining amount together with notification that the creditor will cancel the contract upon failure to pay the tranches within the term and will claim for payment of the whole debt. 59 an alternative interpretation is also possible. In our view, these two rules can be applied cumulatively with the result that the balancing of interests (required in subsection 196(1) of LOA) will also come into play.
The need for additional application of either the Aziz proportionality test or the principle of balancing of interests (subsection 196(1) of LOA) should not occur too often as the standard terms of Estonian credit institutions seem even more consumer-friendly than the default rules of the Law of Obligations Act. For example, the standard terms of Swedbank (the biggest credit institution in Estonia) entitle the creditor to acceleration only if the debtor has defaulted on three consecutive payments (including interest payments) and a two-week additional period has elapsed in vain. 60 The same applies to Nordea bank. 61 However, the need to apply either the proportionality test or the principle of balancing of interests may emerge for such clauses where the creditor's right to accelerate is triggered by breaches other than the consumer's failure to pay.
In order to decide upon the fairness of a default interest clause, the CJEU requires that the clause be compared with the national non-mandatory law and with the statutory default interest rate. 62 Under Estonian law, the creditor is entitled to claim interest for late payment under subsection 113(1) of the LOA from the moment the consumer defaults on payment. The default interest rate is usually stipulated in the credit contract. However, according to subsection 415(1) of LOA, the contractual default interest rate may not exceed the statutory default interest rate provided for in subsection 113(1) of 58 It is rightly pointed out that, according to the Aziz ruling, the national default rules constitute only one important reference point in assessing unfairness. Other elements, such as the seriousness of the nonperformance, must also be taken into account however. Thus the fact that an acceleration clause complies with the national non-mandatory norms does not rule out the possibility that it might still be declared unfair: Iglesias Sánches (n 5) 969. 59 
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LOA. The statutory default interest rate is calculated on a half-year basis by adding 8 percentage points to the statutory interest rate specified in section 94 of the LOA. For credit agreements, an alternative calculation method is provided for in the third sentence of subsection 113(1) of the LOA: if a contractual interest rate exceeds the statutory default interest rate, then the contractual interest rate can be claimed in the case of late payment. These rules are mandatory (and thus not subject to unfairness control) and the parties cannot validly agree to additional penalties for late payment (subsection 415(1) of LOA).
As far as the consumer's interest in saving his or her dwelling is concerned, the legal conditions for acceleration and default interest do not weigh heavily under Estonian law. If the debtor defaults, the creditor can start enforcement proceedings even if the loan has not been accelerated. 63 It is therefore critical that the debtor has efficient legal means to suspend the enforcement proceedings in cases where he has objections to the underlying claim (such as the unfairness of a credit contract term).
Enforcement proceedings
Objections to the underlying claim
As explained above, most of the Estonian enforcement proceedings of a security right in immovable property are initiated on the basis of a notarised deed on submission to immediate enforcement, without a prior court decision. It is therefore crucial for the debtor to have a remedy to stop enforcement and avoid losing his or her home if objections to the underlying claim exist. Such a remedy does indeed exist in Estonian procedural rules: in cases where enforcement proceedings are initiated on the basis of a notarised deed on submission to immediate enforcement, subsection 221(1 1 ) of the CEP entitles the debtor to submit an action to the court for a declaration of enforcement as inadmissible and to raise all objections to the existence and validity of the claim arising from the enforcement instrument. Such an action (the so-called revocation of the enforcement action) may be filed at any time prior to the end of enforcement proceedings. The purpose of the enforcement action's revocation is to contest the enforceability of the enforcement instrument and is characterised by a material law dispute about the claim documented in it. 64 In this action, the debtor is entitled to raise all material law objections against the alleged debt, 65 including the unfairness of the term on which the claim is based.
After filing a revocation of the enforcement action, normal court proceedings take place: the debtor is only obliged to show reasonable doubt as to the existence or validity of the claim; if he manages to do so, then the burden of proof is on the creditor to show a valid 63 RKTKo 3-2-1-190-13 (Supreme Court) paras 16 and 20. 64 RKTKo 3-2-1-60-11 (Supreme Court) para 15. 65 RKTKo 3-2-1-190-13 (Supreme Court) para 16.
claim against the debtor exists and has fallen due. 66 In addition, the debtor is entitled to request preliminary measures (measures securing the action) under section 378 of the Estonian Code of Civil Procedure (CCP), 67 including the suspension of the enforcement proceedings (subsection 378(2) p 6 of CCP). The court secures an action if there is reason to believe that failure to secure the action may render enforcement of a court judgment difficult or impossible (subsection 377(1) of CCP). In practice, debtors often request the suspension of enforcement proceedings and the courts are rather willing to grant a suspension in the case of enforcement of security rights in residential immovable property.
Thus the legal situation in Estonia is different from that in Spain as Estonian law allows the consumer to request that the court suspend the enforcement procedure, if the creditor has initiated the procedure based on an unfair non-negotiated contract term. Estonian law may therefore be considered compatible with EU consumer law as interpreted by the CJEU in the Aziz case.
Best efforts price
In Estonia, enforcement proceedings are carried out by enforcement officers who have to follow the rules of the Code of Enforcement Procedure. Enforcement in immovable property is, in principle, subject to the same rules which apply to enforcement in the case of movables, 68 but is further regulated by a number of special provisions in sections 138-161 of the CEP. As a rule, the immovable property is sold at auction (section 150 of CEP). As an alternative to auction, the law also allows for the immovable property to be sold under the supervision of an enforcement officer (sections 157 and 102 of CEP), an option which has gained popularity in recent years. It has in some cases proved to be a better option for the debtor as he is then entitled to negotiate the sales price himself and the enforcement costs may also turn out to be lower than in the case of an auction. However, this sales option is only available to the debtor if the creditor consents or if an auction has already failed (subsections 102(1) and 2 of CEP).
In the case of an auction, the immovable property is valued by the enforcement officer based on an agreement between the creditor and the debtor. If they fail to reach an agreement, the property is valued by the enforcement officer on the basis of its usual value (subsections 74(4) and (5) 
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over the officer's activities and thus contributes to the achievement of the best price in the enforcement proceedings.
The procedure and especially the requirement to publicise the auction also act as guarantees in achieving the best price for the property. Since the beginning of 2013, the enforcement officer is obliged to announce the auction not only in the Official Publications (Ametlikud Teadaanded) but also on the Internet via at least one of the most commonly used portals for the sale of immovable property (subsection 153(2) of CEP).
On the Internet announcement, the enforcement officer must also publish photographs of the immovable property. More importantly, since 2013, an Internet auction has become a possibility via the electronic auction environment for enforcement officers and bankruptcy trustees (<https://www.oksjonikeskus.ee/>). These announcement requirements, as well as the use of a modern Internet environment, should guarantee that information about the auction and the condition of the property will be most widely available to persons looking for a house or apartment. 69 This, in turn, is a vital precondition for achieving the best price at auction.
The procedural rules for the auction in the Code of Enforcement Procedure also provide numerous and fairly detailed requirements and restrictions concerning determination of the final price of the property, participation in the auction, the bidding procedure and the possibility to reduce the price if the initial auction fails. Enforcement officers have even reported cases where the initial auction failed but the final price at the repeated auction nevertheless exceeded the initial price. The new method of electronic auction also fosters higher transparency of the auction proceedings as it reduces the likelihood of pre-auction deals between bidders. This was one of the reasons why the electronic auction for enforcement officers was proposed in Estonian legal literature as early as 2002: it was argued that electronic bidding would enable a fair price to be obtained for the debtor's property. 70 All in all, the rules of the Estonian Code of Enforcement Procedure create a legal environment that in our opinion enables the best price for the mortgaged property to be obtained as required in Article 28(5) of MCD. Since 2013, this legal environment is supported by the availability of a modern electronic auction environment that fosters transparency of the auction procedure. Therefore, Estonian enforcement law should be considered already compatible with the purpose of the Mortgage Credit Directive to achieve the best price for the mortgaged property. Additional legal amendments for transposition of the Directive are thus not necessary in this respect. 69 The requirement that the auction announcement be published on Internet portals in order to make the information more accessible was suggested as early as 2002. At the same time, the plea for the use of electronic auctions for mortgage enforcement was made: see Anneli Alekand, 'Elektrooniline enampakkumine täitemenetluses' (2002) IX Juridica 619, 619-620. 70 Ibid, 624.
Possible measures for protection of the debtor's home
There are no specific enforcement-related measures for the protection of the debtor's home in Estonian law. Enforcement cannot be made subject to the existence of alternative housing for the debtor. If persons are evicted from their home in the case of enforcement of a security right, they are entitled to apply for municipal housing under subsection 14(1) of the Social Welfare Act. 71 Under this provision, the municipality is obliged to provide housing for individuals or families who are unable or incapable of housing themselves or their families and to create, if necessary, the opportunity to lease social housing. Very recently the Supreme Court stressed that this provision also obliges municipalities to guarantee that there are enough dwellings available for those who are entitled to social housing. 72
Norwegian Law
Statistics concerning non-performing loans and forced sales
Norway has so far been spared the serious effects of the financial crisis that developed from 2007. The rate of non-performing personal loans (those overdue by more than 30 days) was 0.9% at the end of 2013, a rate largely unchanged since 2006. 73 There was a certain rise in the number of forced sales of immovable property (and shares in housing co-operatives) around 2009, but the total number of completed forced sales is still quite low (for Oslo, 193 in 2012 and 161 in 2013). 74
Global securing agreements and security rights for third party debt
Global securing agreements ('all money' clauses) seem to be common in Norway for business-related debts secured by a security right in an owner's or a shareholder's home. 75 Today, the predominant model for security rights in immovable property is the 'abstract' security right, similar to the German Grundschuld: no claim is specified in the security document, nor is it specified in the Land Registry; the claims covered by the security right are listed in a separate agreement between the security grantor and the creditor, and this agreement often states that all outstanding claims, present and future, are secured under the right. Global securing agreements are probably less common when the security right is granted for a home loan (i.e. a loan for the purpose of acquiring the residential immovable property).
There is no legislation concerning securing agreements in connection with security rights. Limitations of the scope of such agreements may follow from interpretation of the agreement or from general rules on unfair terms. Assessment of unfair terms is mainly done under the so-called general clause in section 36 of the Formation of Contracts Act, with some additional rules in section 37 regarding non-negotiated terms in consumer contracts. 76 These two provisions also represent the transposition of Directive 93/13 EEC on unfair terms in consumer contracts. 77 The unfairness is relevant mainly in cases where the security right secures a third party's debt -and not the grantor's debt -as when a shareholder grants a security right in his home in order to secure the company's debt to the bank. If the agreement covers only the grantor's debt, the inclusion of new credit under the agreement will often be less detrimental to the grantor, as the grantor already owes the money. However, if the consequence of securing a new claim under the security right is a potential acceleration of the total debt, leading to a forced sale of the grantor's home, the grantor may be worse off than if the new credit had not been secured.
In a judgment from 1994, the Supreme Court discussed the interpretation of a general securing agreement 78 in which a person was granted a security right in his apartment in a housing cooperative. The occasion was a bank loan connected to the grantor's business activities and, according to the securing agreement, the security right covered 'all present and future outstanding claims' which the bank had against the grantor. About one year later, the same bank provided two additional loans, without a new securing agreement. In a conflict with another bank which had obtained a security right in the apartment in the meantime, it was disputed whether the two additional loans provided by the first bank were covered by the original security right. The Supreme Court made the remark that a securing agreement with such general and broad wording could be interpreted restrictively if there was no 'reasonable and natural connection' between the credit giving rise to the security right and the new credit. In the present case, the Supreme Court found there was no such lack of connection and deemed that the additional loans were covered by the securing agreement.
This case dealt with a conflict between two creditors, not with the protection of the grantor's interests. The Court's remarks on a 'reasonable and natural connection' with the original credit have general relevance, though they are particularly pertinent in conflicts between parties to the securing agreement. There are no Supreme Court cases assessing the fairness -under section 36 of the Formation of Contracts Act -of a general securing agreement. Cases from other courts and instances are few and far between and do not provide clear instruction. 79 The conclusion is that the unfair results of a global securing agreement may be adjusted, either by restrictive interpretation of the agreement or on the basis of the general clause on unfair contract terms (section 36 of the Formation of Contracts Act). The general clause must be applied in conformity with the EU case law concerning Directive 93/13. There are few cases on global securing agreements, and the interpretation and fairness of such agreements have not been tried by the Supreme Court for the last twenty years. On this point there is a notable difference when compared with the developments in Estonia.
Personal security contracts under which the creditor is a bank or other financial institution are regulated by the Financial Contracts Act Chapter 4. The Chapter includes special rules on contracts under which a consumer acts as personal security provider. 80 Under these rules, a security right in an asset for a third party's debt is comparable to a contract for personal security. 81 If a security right is granted in assets which are not mainly connected with the grantor's business activities, the rules on consumer personal security contracts apply. 82 In descriptive terms, the lumping together of a security right in an asset for third parties' debt and a contract for personal security may seem confusing. The explanation is that both have a security function. 83 The need for consumer protection is clearly the same for both contracts.
For personal security contracts, the creditor has pre-contractual information duties and must even warn a consumer against concluding a personal security contract if the consumer's financial situation or other circumstances would recommend abstaintion. Breach of this duty to warn may lead to adjustment of the consumer's obligations under the contract. 84 This means, for example, that the bank may be obligated to warn a shareholder against granting a security right in the grantor's home if the purpose is to secure the company's debt. The same applies if a spouse grants a security right in his or her assets in order to secure debts connected to the other spouse's business activities.
These rules on pre-contractual information and on the duty to warn apply in addition to the general clause in section 36 of the Formation of Contracts Act. In one Supreme Court case, a security right granted by a mother in her apartment in a housing cooperative for her son's debt was set aside as unfair under the general clause, but the circumstances of the case were rather peculiar, e.g. concerns about the mother's state of mind. 85 Examples can also be found in cases from lower courts and complaint panels. 86 In most cases, however, the personal security provider's claim for contract revision was not successful. The personal security contract is, after all, binding as a rule.
Acceleration clauses and default interest clauses
Acceleration clauses typically entitle the creditor to immediate reimbursement of the entire loan upon certain events, such as delayed payment of one or more instalments. This means termination of the credit contract. The debtor will often have problems refinancing the debt on short notice and termination will regularly entail a higher interest rate than the original one -an interest rate fixed by the contract or in legislation on late payment. If the debt is secured by a security right, termination may lead to enforcement of this right. In particular, when the credit is secured by a security right in the debtor's home, enforcement will lead to further detrimental consequences for the debtor. Acceleration clauses thus call for an assessment of their fairness, especially if the clauses are inserted in consumer contracts.
Under the Finance Contracts Act, the creditor may terminate the credit contract and claim immediate reimbursement of the loan in specified situations, the most important of which is fundamental non-performance of the debtor's obligations. Additional grounds for termination are the death of the debtor and the opening of insolvency proceedings. The loss of an asset securing the debt, the forced sale of such an asset or non-performance of the debtor's obligation to take care of the asset, may also lead to termination of the credit contract. 87 If the debtor is a consumer, these rules may not be derogated from by the parties to the detriment of the consumer. 88 Open-ended credit agreements may be terminated by giving two months' notice if this has been agreed in the contract, regardless of non-performance. 89 Whether or not the non-performance of the debtor's obligations is fundamental must be decided in light of the circumstances of the case. The parties may not set out in their contract that, for example, delayed payment of one or two instalments automatically gives sufficient reason for immediate reimbursement of the loan. This legislation seems to provide clearer and more efficient protection of the consumer's interest in comparison to a more general assessment of unfair terms.
As the creditor's right to terminate the credit contract in cases of fundamental nonperformance is the background rule under national law, a contract term corresponding to this rule will probably not be deemed unfair under the Unfair Terms Directive. 90 Derogating to the detriment of the consumer is not allowed however; thus, an assessment of the term's compliance with the Directive is not necessary. From a fundamental rights perspective, the national rule is not necessarily acceptable, and some comments must be added concerning the proportionality test.
Arguably, the CJEU relies on a proportionality test when it requires that nonperformance be 'sufficiently serious' for an acceleration clause to be applied, an implicit premise being that the consequences may be very grave for the consumer. 91 Correspondingly, a proportionality test is crucial in the determination of possible infringements of fundamental rights. Fundamental non-performance as a ground for termination is based primarily on an assessment of the effects of non-performance on the creditor rather than a balancing of interests. For example, in the definition of 'fundamental' in DCFR III.-3:502(2), the essence is that the non-performance 'substantially deprives the creditor of what the creditor was entitled to expect under the contract'. It is required that the debtor foresees or could be expected to have foreseen the result, but the effects of termination on the debtor's interests are not considered. On the other hand, it is commonly held under Norwegian law that the consequences of termination for the debtor are also relevant in determining whether there is sufficient ground for termination. As such, the difference with a proportionality test may not be so important in practice. 92 A proportionality test in the assessment of a contract term is different from a proportionality test in a conflict between a State and an individual. 93 Private interests are involved on both sides: here, the creditor's interest in collecting his money is balanced against the debtor's interest in avoiding the potentially harsh consequences of debt collection. The difference should however not be overestimated. Issues of fundamental rights and proportionality often come up in connection with the State's efforts to protect the interests of one group of citizens over the interests of another group. What is formally a conflict between the State and the individual may in real terms be a conflict between private parties.
Under the Mortgage Credit Directive, Member States must 'adopt measures to encourage creditors to exercise reasonable forbearance before foreclosure proceedings are initiated' (Article 28(1), see section 2.2 above). This is a rather vague guideline, but it seems to correspond well with the rule on fundamental non-performance as a requirement for termination of the credit contract, given one accepts an element of balancing of interests in the application of the fundamental non-performance criterion.
The Norwegian Late Payment Act fixes the interest rate in the case of late payment to eight percentage points above the Norwegian Central Bank's key policy rate, which is set every six months. Currently (May 2014), the late payment interest rate stands at 9.50% per year (no compound interest). 94 The rules are mandatory where the debtor is a consumer and the parties cannot validly agree to additional penalties etc. 95 However, the ordinary contractual interest rate may still be claimed by the creditor. 96 The Mortgage Credit Directive allows Member States to regulate charges on the consumer arising from a default, ensuring that the charges are 'no greater than is necessary to compensate the creditor for costs it has incurred as a result of the default' (Article 28(2)). The statutory late payment interest rate should arguably be regarded as acceptable under this guideline.
The Consumer Ombudsman has reached an agreement with the organisation of banks and other financial institutions on the standard terms of loans to consumers. In particular, it has stressed that the consumer should receive a concise and simple explanation of the terms of the loan agreement. 97
Enforcement proceedings
Objections to the underlying claim
The rules on the enforcement of security rights vary according to the kind of asset to which the security right relates. In this article, we concentrate on security rights in residential immovable property. Under Norwegian law, security rights in housing cooperative apartments etc., which are not formally immovable property, are to a great extent regulated by the same rules as security rights in residential immovable property.
Enforcement of a security right in immovable property (and in apartments) must always be decided by the district court (the general court of first instance). 98 The parties cannot validly agree beforehand on another procedure of enforcement. 99 The basis for enforcement may, inter alia, be a registered security right 100 and there must be nonperformance of the secured claim. 101 Which claims are secured by the security right will typically be found in the written securing agreement. This agreement requires no witnesses (and Norway has no notarial system). The outstanding amount under these claims will normally be listed by the creditor. Unless enforcement is based on a judgment or a similar decision, the debtor can raise any objection on the basis for enforcement (for example concerning the validity of a security right) and on the information concerning the secured claims and the amounts. The creditor's claim for enforcement will be submitted to the debtor, who may for example object to the claim, typically contending that there is no fundamental non-performance of the debt, where the creditor claims enforcement of the total debt. 102 The district court's decision may be appealed by either party.
The enforcement procedure is meant to be summary. A dispute concerning the debtor's objections to enforcement may be referred to ordinary civil litigation, where possible claims concerning the underlying contract may be decided on as well. 103 Further enforcement, for example a forced sale of the debtor's home, will regularly be postponed until the debtor's objections have been heard and decided upon. 104 The duty of a court to assess of its own motion whether a contractual term is invalid under Directive 93/13 has not been much discussed in Norway, and there is reason to believe that Norwegian Courts are reluctant to do this, as it has traditionally been up to the parties to invoke such rules. To the extent that the court's duty to raise this issue of its own motion is relevant under the EEA agreement, as a substantive rule under the Directive and not only viewed as a part of the EU civil procedure system, the fairness issue may be raised in the enforcement procedure and may lead to postponement of the enforcement. 105 If so, the requirements following from the Aziz judgment can be met.
Best efforts price
If the enforcement proceedings lead to a forced sale of the debtor's home, the execution of the sale is regularly left to an 'assistant' appointed by the court. 106 The assistant is normally a lawyer or a real estate agent. The idea is that, in order to obtain a good price, a forced sale should as far as possible be carried out in the same way as an ordinary voluntary sale. A sale by auction is possible, but this is rarely chosen in practice for residential property.
In Norway, there is nothing comparable to the Estonian online auction in a forced sale. Despite this, more or less all properties for sale are marketed through an Internet portal, in addition to other channels, and this portal is used for forced sales as well.
A forced sale must be confirmed by the district court to be final. The parties, the debtor included, may raise objections and the court's decision may be appealed. The court cannot confirm the sale if it is likely that continued sale efforts would lead to a better price. 107 This requirement seems to be in conformity with the MCD Article 28(5). In addition, a security right's holder having bought an asset at a forced sale may have to reduce a remaining claim against the debtor if the asset has been bought at a disproportionately low price. 108 The latter rule does not seem to be invoked often.
Possible measures for protection of the debtor's home
In most cases, forced sale of the debtor's home will have serious consequences both for the debtor and the debtor's family. Under Norwegian law, the municipality has a duty to find temporary housing for those who are not able to do this themselves. 109 The municipality also has a duty to assist in finding permanent housing for those who fail to achieve this on their own. 110 It is for this reason that the district court may provide the municipality with a notice of enforcement proceedings, if appropriate. 111
Where enforcement of a security right -or enforcement in the course of insolvency proceedings -leads to the loss of a home for the debtor or the debtor's family, the court may, under certain conditions, decide that the provision of suitable alternative housing is a prerequisite for enforcement. 112 The idea is that the debtor should be offered less expensive housing, for example a modest rental flat, instead of the house or apartment which is to be sold in a forced sale. This rule was more important some decades ago, when price regulation contributed to a rather inefficient market for housing. Today, the situation is such that the debtor will normally be able to find alternative housing himself at a price which is affordable, if such housing is available on the market at all. In Oslo, for example, it seems that alternative housing has not been made a prerequisite for enforcement at all since 2000. 113 This kind of relief is not available if the enforcement is related to rent or remuneration of another kind for the house or the apartment, or to interest or ordinary instalments of a loan covered by a security right in the house or the apartment (as opposed to the entire loan after termination). Thus, enforcement cannot be precluded if the debtor is not able to pay the ordinary housing costs. Further, enforcement cannot be precluded if the loan contract is terminated due to fundamental non-performance of the debtor's obligations regarding maintenance and fire insurance of the home or apartment with which the loan is secured. 
Assessment of consumer protection in enforcement proceedings
The debtor is entitled to make objections and to have his interests taken into consideration throughout the entire enforcement process. Objections concerning the underlying claim may lead to a halt in the enforcement proceedings. The court must of its own accord refuse to confirm a forced sale if continued efforts are likely to lead to a better price. In certain situations, a provision of alternative housing may be made a precondition for enforcement (a rule which is, however, rarely applied anymore).
The rules seem well-suited to ensure a process in which the debtor's procedural and substantive rights are protected. The rule on alternative housing may even encroach on the creditor's security right, in that enforcement may be precluded. On the other hand, if the debtor is unable to pay interest and ordinary instalments on the loan, enforcement related to such payments must be allowed without the condition that alternative housing be provided.
Some Concluding Remarks from a Comparative Perspective
Estonia has been affected by the international financial crisis to a much higher degree than Norway. Thus, national law on consumer protection and the enforcement of security rights has been put to the test in Estonia more so than in Norway. In relation to the requirements set out by the CJEU -in particular regarding compliance with the Unfair Terms Directive -and by the recent MCD, it seems fair to say that there is no need for essential legislative amendments in either of the two countries for the time being. However, some of the national provisions allow for rather wide discretion and the future case law of the CJEU regarding the Unfair Terms Directive, as well as the MCD and the Charter of Fundamental Rights, may end up creating new standards for the effective protection of consumers in the enforcement of security rights.
The Estonian Supreme Court has played an active role in shaping guidelines for the acceptability of global securing agreements, including agreements on providing security for claims against third persons. The tool has been legislation on unfair standard terms. In Norway, there has not been much litigation regarding global securing agreements for many years. Restrictive interpretation aside, assessment of such clauses in global securing agreements must be done using the general clause of the Formation of Contracts Act, a provision also covering individually negotiated terms. Contracts providing security rights in assets for claims against third persons are dealt with in much the same way as contracts for personal security under Norwegian law, and when the security provider is a consumer, restrictive rules on information duties and even a duty to warn follow from the Financial Contracts Act.
As for acceleration clauses, both countries have legislation on the conditions for terminating a credit agreement and in Norway these rules cannot be derogated from to the detriment of a consumer. Terms corresponding to the background national law will not normally be regarded as unfair under the Unfair Terms Directive. If the CJEU requires a specific proportionality test in each case (cf. Aziz), this is not explicitly foreseen in national legislation and the issue may need some clarification. The Estonian national default rules on loan acceleration partly contain the same assessment criteria used in Aziz, but in certain cases, additional application of the proportionality test may appear necessary. Alternatively, a solution similar to the Aziz proportionality test may also be achieved by a certain interpretation of Estonian default rules allowing the balancing of parties' interests.
The rules on enforcement proceedings in both countries are, in our opinion, well in line with the requirements set by Aziz and by the MCD. Private agreements (notarised in Estonia) are sufficient as a basis for enforcement, but all objections by the debtor to such agreements can be determined by the court in the enforcement proceedings. The crucial problem in Aziz, namely that the assessment of the underlying contract could not be carried out during the enforcement proceedings or would lead to procedural postponement, should not therefore arise under Estonian or Norwegian law.
Both countries have also laid down procedures and measures to obtain the best efforts price in the case of a forced sale. In Norway, auctions are seldom used in a forced sale of residential property; the idea has been to follow the procedures for voluntary sales as far as possible. In Estonia, auctions are common but today in the form of electronic auctions, a procedure which is far more favourable to the interests of both debtors and creditors than the traditional auction. In both countries, the court has the possibility to control the price obtained.
The underlying problem of the debtor's right to housing cannot be solved by rules on contract terms and on enforcement proceedings alone. The interests of debtors must be balanced against the interests of creditors. Strong protection of debtors may entail higher credit costs (as the creditor must calculate using a higher risk premium) or even reduced availability of loans for residential property. In the long run, debts must be paid, as a rule. Legislation may give protection against unfair terms and disproportionate enforcement, but lasting debt problems must be solved by way of welfare measures, consumer insolvency models, etc.
